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Justice, and John Schnitker, Attorney, U S. Departnent of
State.

Before: Edwards and Tatel, Crcuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Crcuit Judge: Wen the State Departnent re-
sponds to Freedom of Information Act requests, it generally
declines to search for docunments produced after the date of
the requester's letter. Challenging this "date-of-request cut-
of f" policy, appellant clains that the Departnent pronul gated
it without notice and opportunity to comment as required by
the Adm nistrative Procedure Act, and that, in any event, the
policy is unreasonable both generally and as applied to appel -
lant's particular request because it forces FOA requesters to
file multiple requests. W reject the forner clai mbecause
the policy falls within the APA's exenption for "rul es of
agency organi zation, procedure or practice."” Finding that
the State Departnent has failed to substantiate its claimthat
an "adm ni strative nightmare"” would result were it unable to
apply the date-of-request cut-off policy, however, we agree
wi th appellant that the policy is unreasonable both generally
and as applied to its FOA request. Finally, we reject
appel l ant's additional claimthat the Departnent inproperly
i nvoked FO A's national security exenption to wi thhold sone
ot herwi se responsi ve information

l.
The State Departnent processes FO A requests in four

stages. During the first stage, it mails a letter to the
requester acknow edgi ng recei pt and assigning an identifica-

tion nunber. Gafeld Decl. Il p 18. This initial letter also
infornms the requester that the "cut-off date ... is the date of
the requester's letter"” and that "no docunments ... origi-

nat[ing] after the date of [the] letter will be retrieved."
Sforza Decl. p 6. During the second stage, the Departnent's
Statutory Conpliance & Research Division determ nes "which
of fices, overseas posts, or other records systenms within the
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Department may reasonably be expected to contain the infor-
mati on requested.” Gafeld Decl. Il p 23. The Departnent
then "task[s]" these various conponents to search for respon-
sive docunents. 1d. p 28. The speed at which the tasked
conponent conpl etes a search depends largely on avail able
personnel, the nature of the request and the nunber of

out standi ng requests. "By far" the nobst frequently tasked
conponent is the Departnment's Central Foreign Policy File, a
centralized automated records system containing the "nost
conprehensive authoritative conpilation of documents,"” in-

cl udi ng docunents "that establish, discuss or define foreign
policy," as well as "official record copies of incom ng and
out goi ng Departnment conmmunications.” 1d. p 24. Conse-
quently, the Central File has the "l ongest queue" of any
Department conponent. 1d. p 46. During the third phase of
FA A request processing, the Departnment reviews the re-
trieved docunents to determ ne whether it should withhold
any, or portions thereof, pursuant to one of FOA s nine
exenptions. During the final phase, the Departmnent copies

t he docunents, redacts classified material and rel eases them
to the requester

In April 1998, appellant Public Citizen, a non-profit, public
i nterest organi zation "dedicated to the study and pronotion
of public health and ... consuner welfare," Appellant's Open-
ing Br. at ii, sent a FOA request to the Departnment asking
for records describing its "current system for managi ng word
processing files ... and electronic mail nessages,” as well as
"di sposition schedul e[s] submitted to the National Archives
concerning the transfer or disposal” of these materials. Gaf-
eld Decl. I p 4. Three nonths |ater, the Departnent rel eased
seven docunents in full, as well as an eighth with portions
redacted pursuant to FOA s first exenption, the nationa
security exenption, 5 U S.C. s 552(b)(1). This final docu-
ment was a thirty-five chapter "records disposition schedule,"”
essentially a docunment index with each entry containing a
brief description of a Departnment record and designating the
record as "permanent” or "tenporary." Ronan Decl. p 4.
Al t hough the Departnment initially withheld all 119 entries
pertaining to the Bureau of Intelligence and Research, it
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eventual ly rel eased all but portions of seventeen entries.
According to the Departnent, the withheld portions describe
"sources and met hods of intelligence collection [that] woul d
identify substantive areas in which intelligence activities have
been carried out or m ght be undertaken in the future," as

well as "identif[y] persons and organi zations that ... partici-
pate in ... intelligence activities." Gafeld Decl. | p 17.
Significantly for this case, the letter acconmpanying the re-

| eased docunents stated that although the Departnment typi-
cally declines to retrieve docunments produced after the date

of the FO A request, the Department had wai ved this "date-

of -request cut-off" policy as a courtesy to Public Gtizen. Id.

p 9.

Meanwhil e, in response to the initial wthholding, Public
Citizen had filed suit in the United States District Court for
the District of Colunbia claimng that the Departnent pro-
mul gated the cut-off policy without the notice and coment
required by the Admi nistrative Procedure Act, 5 U S.C
s 553(b), and that the cut-off policy was unreasonabl e both
generally and as applied to its request. Public Citizen also
clained that in wthhol ding portions of the seventeen record
entries, the Departnment had inproperly invoked FO A s na-
tional security exenption.

Bef ore anyt hing significant occurred in the district court,
Public Gtizen submtted two additional FO A requests. The
first, made in June, sought docunents relating to "interna-

tional investment issues," including discussions or negotia-
tions of the Miultilateral Agreenent on Investnent. Gafeld
Decl. Il p 43. The Departnent acknow edged this request

with its standard letter, which included a paragraph inform
ing Public Citizen that it would apply its usual date-of-request
cut-off policy. The second request, made in Cctober, sought
four specific record disposition schedules and two rel ated
"apprai sal nmenoranda" fromthe National Archives and Rec-

ords Administration. Appellees' Br. at 13. The Archives

rel eased two of these schedules in full but, after consulting
with the State Departnent (the rel evant classification author-
ity), invoked FO A s national security exenption to w thhold
portions of the remaining docunents that essentially duplicat-
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ed information withheld in response to Public Citizen's April
FO A request. See id. (Archives docunents "contained the
same information in the Departnent of State records previ-
ously withheld as classified"); Appellant's Opening Br. at 12-
13 (Archives docunents "included the sane information in the
dat abase entries withheld by the Departnment”). Amendi ng

its conplaint in the district court, Public Citizen challenged
the application of the cut-off policy to the June request and
charged that the Department had inproperly classified the
Archives material .

In May 2000, the district court dismssed Public Gtizen's
chal l enge to the cut-off policy as applied to the April FOA
request because the Departnent had in fact not applied it.

The court dismssed as unripe Public Gtizen's challenge to

the cut-off policy generally, finding it insufficiently "crystal -
lized," as well as Public Citizen's challenge to the cut-off
policy as applied to the June FO A request, reasoning it was
"not possible ... to know' whether the cut-off policy would

be applied to that request. Pub. Citizen v. Dep't of State, 100
F. Supp.2d 10, 18 (D.D.C. 2000). Finding the policy a "rule[ ]
of agency organi zation ... or practice" exenpt fromnotice

and coment, the district court also granted summary judg-

ment for the Departnment on Public Ctizen's APA claim Id.

at 20-21.

Turning to the Departnment’'s invocation of FO A s national
security exenption, the district court, after exam ning a clas-
sified State Departnent declaration in camera, found that the
Department had, for the nost part, denonstrated that the
withheld material was classifiable. At the same tinme, howev-
er, the court ordered the "disposition dates"” on the seventeen
record entries rel eased because they were "apparently ...
meani ngful” to Public Ctizen and easily segregable. Id. at
25. Because in responding to Public Gtizen's FO A request,
the Departnment had cl assified sone information the organiza-
tion sought, the district court held that pursuant to Executive
Order 12,958, the Departnment and Archives had to show t hat
they had not previously released the withheld portions. 1d.
at 22 (citing Exec. Order No. 12,958 s 1.8(d) (requiring
agencies classifying information in response to a FOA re-
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guest to show that they have not previously rel eased the
information)). Although the district court found that the two
agenci es had generally satisfied this burden, it ordered the
Department to file a suppl emental decl arati on addressing

whet her it had ever previously disclosed the information
contained in the Archives docunents. As part of its ruling on
the public disclosure issue, the district court rejected Public
Citizen's argunents that the governnent declarants | acked
"personal know edge" of agency procedure, and thus denied
Public Gtizen's notion to strike the relevant portions of the
declarations. 1d. at 26 n.11. It also denied Public Gtizen's
nmotion for additional discovery. After the Departnent filed
its supplenental declaration, the district court entered fina

j udgrment for the Departnent.

Public G tizen appeals the district court's dismssal of its
chal | enges to the reasonabl eness of the cut-off policy as
unripe and the grant of summary judgnent with respect to
the remaining clainms, as well as the district court's discovery
and evidentiary rulings. W reviewthe forner de novo,
Wlson v. Pena, 79 F.3d 154, 160 n. 1 (D.C. Gr. 1996) ("CQur
standard of review under Federal Rules 12(b)(6) and 56 is the
same: de novo."), and the latter for abuse of discretion, Wite
v. Fraternal Order of Police, 909 F.2d 512, 517 (D.C. Gir.
1990) (reviewing district court's discovery ruling for abuse of
di scretion); O Regan v. Arbitration Foruns, Inc., 246 F.3d
975, 986 (7th Gr. 2001) (reviewing district court's decision to
strike parts of an affidavit for abuse of discretion).

We begin with Public Citizen's claimthat the Departnent
unl awful Iy promul gated the cut-off policy w thout the notice
and opportunity to comment required by the APA. The
Department responds that its cut-off policy is procedural and
t hus covered by the APA's exenption fromnotice and com
ment for "rules of agency organization, procedure, or prac-
tice," 5 US. C s 553(b)(3)(A). According to Public Gtizen,
the cut-off policy cannot be considered procedural because it
"substantially ... affects rights" by "needlessly mltipl[ying]
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t he nunber of FO A requests that must be submitted to

obtain access to records."” Appellant's Opening Br. at 33-34.
W have, however, characterized agency rul es as procedura

even where their effects were far harsher than the Depart-
ment's date-of-request cut-off policy. For exanple, in Rang-
er v. FCC, we found an agency rule establishing a cut-off date
for the filing of radio license applications to be procedura
even though the failure to observe the rule cost appellants a
radi o broadcast |icense. 294 F.2d 240, 243-44 (D.C. Cr.
1961).

As we recogni zed in Anerican Hospital Ass'n v. Bowen,
"[o]ver time, our circuit in applying the s 553 exenption for
procedural rules has gradually shifted focus from asking
whet her a given procedure has a 'substantial inmpact' on
parties to ... inquiring nore broadly whether the agency
action ... encodes a substantive value judgnent.” 834 F.2d
1037, 1047 (D.C. Cir. 1987) (citation omtted). This "gradua
nmove," we noted, "reflects a candid recognition that even
unambi guously procedural neasures affect parties to sone
degree."” 1d. More recently, in JEM Broadcasting Co. V.

FCC, we found that FCC "hard | ook rules,” which required

the dism ssal of flawed |license applications without |eave to
anend, were procedural despite their sometines harsh ef-

fects. 22 F.3d 320, 327-28 (D.C. GCir. 1994). In doing so, we
rejected the argunment that the rul es encoded substantive

val ue judgnents because they val ued applicati ons without
errors over those with mnor errors. 1d. darifying the
American Hospital standard, we held that in referring to

"val ue judgnments" in that case, we had not intended to

i ncl ude "judgnent[s] about what mechani cs and processes are
nost efficient" because to do so would "threaten[ ] to swall ow
t he procedural exception to notice and comment, for agency
housekeepi ng rul es often enbody [such] judgrment[s]." Id. at
328.

Because the Departnent's cut-off policy applies to all FOA
requests, nmaking no distinction between requests on the basis
of subject matter, it clearly encodes no "substantive val ue
judgrment,” Am Hosp., 834 F.2d at 1047. To be sure, the
policy does represent a "judgnment" that a date-of-request cut-
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of f pronotes the efficient processing of FOA requests, but a
"judgment about procedural efficiency ... cannot convert a
procedural rule into a substantive one." Janes V. Hurson
Assocs., Inc. v. dickman, 229 F.3d 277, 282 (D.C. Cr. 2000)
(internal quotation marks and citation omtted). Consequent-
ly, we agree with the district court that the Departnent's cut-
of f policy represents a prototypical procedural rule properly
promul gat ed wi t hout notice and conment.

Before considering the nerits of Public Ctizen's alternative
argunent--that the cut-off policy is unreasonabl e--we nust
address the Department's assertion, enbraced by the district
court, that the policy is unripe for review either generally or
as applied to the June request. Ripeness inquiry requires
that we evaluate "the fitness of the issues for judicial decision
and the hardship to the parties of w thholding court consider-
ation." Texas v. United States, 523 U. S. 296, 300-301 (1998)
(quoting Abbott Labs. v. Gardner, 387 U S. 136, 149 (1967)).

"[U nder the ripeness doctrine, the hardship prong ... is not
an i ndependent requirenent divorced fromthe consideration
of the institutional interests of the court and agency." Payne

Enters., Inc. v. United States, 837 F.2d 486, 493 (D.C. Gir.
1988). A case is ripe "when it presents a concrete |ega
di spute [and] no further factual devel opnent is essential to

clarify the issues, ... [and] there is no doubt whatever that
t he chal | enged agency practice has crystallized sufficiently for
purposes of judicial review" R o Gande Pipeline Co. v.

FERC, 178 F.3d 533, 540 (D.C. GCr. 1999) (alterations in
original) (internal quotation marks and citation omtted).

The Departnent argues that Public G tizen's generic chal -
| enge is unripe because it does not apply an "across-the-board
cut-off rule.” Appellees' Br. at 26. |In fact, the Depart nment
contends, it will "on occasion” performa "nore conprehen-
sive search.” 1d. The record, however, provides little if any
support for the notion that the cut-off policy is flexible. The
Departnent' s published gui dance states unequivocal ly that
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"the Departnment has established that the cut-off date ... is
the date of the initial request,” http: //foia.state.gov/
fags. asp#Ql5 (last visited Jan. 4, 2002), and all Departnment
acknow edgment letters refer to the cut-off policy as a "condi -
tion[ ] which govern[s] all [FOA] requests,” Sforza Decl. p 6
The only evidence of flexibility that the Departnent points to
is the fact that it did not apply the cut-off policy to Public
Citizen's initial FO A request. But we have never all owed
agenci es to defeat judicial review of their standards by occa-
sionally waiving themin individual cases. See, e.g., Better
Gov't Ass'n v. Dep't of State, 780 F.2d 86, 91 (D.C. Cr. 1986)
(hol ding challenge to fee waiver policy as applied noot be-
cause agency had waived fees, but finding challenge to "fa-
cial" validity of fee waiver ripe). This general principle
applies with special force here: At oral argunent, Depart-
ment counsel was unable to give any reason for the waiver,

| eadi ng us to suspect that the Departnment waived the cut-off
policy only to avoid having it attacked by a vigorous litigant
like Public Citizen

Equal I y unconvincing is the Departnent's argumnent that
the generic challenge is unripe because the reasonabl eness of
the cut-off policy turns on "the particul ar circunstances of
the case."” Appellees' Br. at 27. As a non-profit organization
that has "submitted ... and plans to continue to submt
FO A requests” to the Departnent, First Anend. Conpl.
p 27, Public Citizen seeks a declaration that the Departnent's
refl exi ve application of the date-of-request cut-off policy to al
FO A requests is unreasonable. Public Citizen does not
argue that the Departnment may never under any circum
stances reasonably apply a date-of-request cut-off to a partic-
ular FO A request. Al though such a claimmght well be
i npossible to adjudicate outside the "particular circum
stances"” of one or nore FO A requests, the claimPublic
Citizen nounts in this case, by its very nature, is not.
Finding no "institutional interests,"” Payne Enters., 837 F.2d
at 493, in deferring review, we think Public Citizen's generic
chal l enge is ripe.

We reach the sanme conclusion with respect to Public CGti-
zen's challenge to the cut-off policy as applied to its June

Page 9 of 16
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request, even though the record before the district court does
not indicate whether the Departnent in fact "exercised its
discretion to retrieve docunents created after the date of the
request.” Pub. Citizen, 100 F. Supp. 2d at 17-18. As we

said in Better Governnent, "[w here ... the agency has

stated that the action in question governs and will continue

to govern its decisions, such action nust be viewed as final in
our analysis of ripeness.” 780 F.2d at 93. Here, the Depart-
ment sent Public Citizen a letter expressly saying that it

consi dered the date of the letter to be the "cut-off" date, thus
creating a controversy ripe for judicial review

Public G tizen argues that the cut-off policy is unreasonable
because it forces the organization to "periodically ... resub-
mt the identical request in order to get nore recent records.
Appel l ant's Opening Br. at 30. In support of this argunent,
Public G tizen relies on our decision in McCGehee v. ClIA 697
F.2d 1095 (D.C. Cr. 1983). 1In that case, a freelance journal-
ist filed a FOA request with the Central Intelligence Agency
seeking all docunents relating to the infanobus Jonestown

Massacre. 1d. Following its usual practice, the CIA's Infor-
mati on and Privacy Division "tasked" the divisions nost likely
to possess rel evant docunents. Id. at 1098. Though the

journalist made the initial request in Decenmber 1978, by
Novenmber 1980, al nost two years later, the Cl A had neither
rel eased any docunments nor provided any mneaningful infor-

mati on about the status of the request. Id. at 1099. The
journalist sued, claimng that the CIA's use of a date-of-
request cut-off policy was unreasonable. 1d.

W& began by rejecting the CIA's contention that because
the "language in ... FOA and authoritative case law inter-
preting the statute establishes that the use of a tine-of-
request cut-off is always reasonable,” we should "decide [the]

guestion froma generic standpoint.” I1d. at 1102. In particu-
lar, we rejected the CIA's reliance on cases hol di ng that
FO A does not require "an agency ... [to] continuously ..

update its responses,” reasoning that "the question presented
in this case is whether, when an agency first rel eases docu-
ments ... it may use a [date-of-request] cut-off.” 1d. "That
an agency has no obligation, after it has once responded fully



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5387  Document #653368 Filed: 01/25/2002  Page 11 of 16

to a FOA request,” we noted, "has little bearing on the issue
before us." 1d.

W then considered the reasonabl eness of the date-of-
request cut-off policy as applied to the journalist's particular
FO A request. The Cl A defended the policy as necessary to
avoid an "adm nistrative nightmare.” Id. at 1103. " Confu-
sion," the Cl A argued, "m ght be engendered by different
agency conponents using different cut-off dates,"” fee sched-
ules would be "disrupt[ed]"” w thout such a policy, and it
woul d experience increased costs fromthe "successive ..
searches that nmight be necessary if the date of a fina
response or the date of litigation were enployed as a cut-off."
Id. at 1103-04 (internal quotation marks omtted). The CA
also clained that it needed the date-of-request cut-off policy
to preserve the "expeditious[ ] processing [of] relatively sim
ple requests.” 1d. at 1104 n. 41. Finding the CIA s argu-
ments "either unpersuasive or irrelevant” in the "absence of
nore detailed substantiation,” we hypothesized an "alterna-
tive procedure[ ] without the flaws of the [date]-of-request
cut-off policy and without any real potential for ... adm nis-
trative nightmares,"” nanely, that at mnimm the C A could
use as the cut-off date the date on which the Information and
Privacy Division determ ned which conponents to "task." 1d.
at 1103-04.

According to Public Ctizen, MCehee controls this case and
requires that we find the State Departnent's cut-off policy
unr easonabl e both generally and as applied to the June
request. The Departnent urges us not to address these
guestions but instead to remand to the district court, which
because it dismssed Public Ctizen's clains as unripe, never
reached the nerits of the McGehee issue. W see no reason
to remand. Not only was the Departnent aware of MGehee,
but given the procedural posture of this case--cross-notions
for sunmary judgnent--it had every opportunity to justify
its policy. See Frito-Lay, Inc. v. WIIoughby, 863 F.2d 1029,
1032-33 (D.C. Gr. 1988) (holding that court mnust enter
summary judgnment agai nst nonnmovant who bears the burden
of production and fails to nmeet that burden).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5387  Document #653368 Filed: 01/25/2002 Page 12 of 16

W& need not linger |ong over the Departnent's attenpts to
justify its reflexive application of the cut-off policy to every
request regardl ess of circunstances. MGCehee expressly re-
jected the proposition that under FOA, the "use of a time-of-
request cut-off date is always reasonable.” MGehee, 697
F.2d at 1102. Al though specific circunstances in sone agen-
cies may render an across-the-board rul e reasonable, the
Department has nade no showi ng that warrants such an
approach in its case.

The Departnent advances two justifications for its cut-off
policy as applied to Public Gtizen's June request. It first
argues that although the use of a "later cut-off date" m ght
have resulted in the retrieval of nore docunents, Public
Citizen would have had to "wait a longer tine." Appellees
Br. at 34. As noted above, however, MGCehee rejected a
simlar argument advanced by the CIA 697 F.2d at 104-05
n.41, and we find the claimlikew se unsubstantiated here.
Because the Departnent has a | arge "backl og" of FOA
requests, Grafeld Decl. Il p 2, and because Public Citizen has
no way of knowi ng whet her the Departnent created new
responsi ve docunents after the date of its June request, the
policy's net result is to increase processing time by forcing
Public Gtizen to file nultiple FO A requests to obtain docu-
ments that the Departnment woul d have rel eased in response
to a single request had it used a later cut-off date.

Second, the Department points out that because the June
request was not limted to a "central records system" the
Department must "task various offices and conponents" to
search for responsive records. Since searches may take place
in "different components ... at vastly different tines for the
same FO A request,"” the Departnent argues, a "date-of-
request” cut-off policy avoids the "confusion of having multi-
ple cut-off dates on a given request, and provi des requesters
with a clear basis for determ ning whether a subsequent
request mght be necessary." Appellees' Br. at 35-36.

Again, we rejected just such a claimin MGehee, hypothesiz-
ing an alternative procedure that would utilize a "cut-off date
much later than the tinme of the original request ... [and]
result][ ] in a nuch fuller search and disclosure.” 697 F.2d at
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1104. The sane is true here: Because the Central File is
typically the conponent searched last--it possesses the |ong-
est queue--and because, as the Departnent concedes, the
Central File contains the "nost conprehensive" collection of
Depart ment docunents, Gafeld Decl. Il p 46, the current
policy of releasing only docunments prepared before the re-
guest date permits the Departnment to withhold, with little or
no justification, a potentially |arge nunber of rel evant docu-
ments. At the very least, we think that with m nimal adm n-
istrative hassle, the Departnent could apply a date-of-search
cut-off to the Central File.

In short, like the CIAin MGCehee, the State Depart nment
has failed to substantiate its claimthat an "adm nistrative
nightmare," 697 F.2d at 1103, would result were it unable to
apply the date-of-request cut-off policy to Public Citizen's
June request. In reaching this conclusion, we enphasize that
nothing in this opinion precludes either the Departnment or
any other federal agency fromattenpting a nore conpelling
justification for inposing a date-of-request cut-off on a partic-
ular FO A request.

V.

This brings us to Public Ctizen's challenge to State's and
Archives' invocation of FOA s national security exenption
According to Public Ctizen, the district court erred when it
concl uded that the Departnent (which has sole classification
aut hority) has shown that the information withheld relates to
nati onal security. Public Ctizen also argues that even if the
material does relate to national security, the two agencies
must show that they have never previously rel eased the
material publicly. W disagree with both contentions.

The governnment has the initial burden of denonstrating
that requested material is classifiable. Halperinv. CA 629
F.2d 144, 147 (D.C. Gr. 1980). Summary judgment may be
granted on this issue "on the basis of agency affidavits [only]
if they contain reasonable specificity of detail rather than
merely conclusory statenents, and ... they are not called
into question by contradictory evidence in the record or by
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evi dence of agency bad faith." Id. at 148. |In this case, the
Departnent's decl aration states as foll ows:

Wthheld ... information ... relates directly to intelli-
gence activities, sources or nethods, discussed in detai
in the Document Description shown below. D sclosure of
this information could enable foreign governnents or
foreign persons or entities opposed to United States
foreign policy objectives to identify U S. intelligence ac-
tivities, sources or nethods and to undertake counter-
measures that could frustrate the ability of the U S
Government to acquire information necessary to the for-
mul ati on and i npl enentation of U S. foreign policy. D s-
closure of this information, therefore, " reasonabl y
could be expected to result in damage to the nationa

security...."
Machak Decl. Il p 11. In Halperin, we found sinmlar |an-
guage sufficient to sustain the governnent's burden. In that

case, the ClA stated that if the nanes of its attorneys were
reveal ed "representatives of hostile, foreign intelligence ser-
vices working in this country [could], by a variety of tech-

ni ques, ... undertake courses of action to ascertain ... other
contacts [or] other locations, and then arrive at determ na-
tions whether [the attorney] is doing any other function for
the [CIA]." Halperin, 629 F.2d at 149. The sworn state-

ment in this case--that "[d]isclosure ... could enable foreign
persons or entities opposed to United States foreign policy
objectives to identify U S. intelligence activities, sources or
met hods"--is equally specific and detailed. To be absolutely

sure, like the district court, we reviewed the classified portion

of the declaration and are satisfied that the government has
sustai ned its burden

In the face of the Departnent's reasonably detail ed decl a-
ration, Public Gtizen points to only one source of "contradic-
tory evidence," id.: the fact that after review ng the Archives
docunents, the Departnment turned over certain information
that it had earlier refused to release in response to Public
Citizen's first FOA request. Yet we have previously de-
clined to find subsequent disclosure as evidence of bad faith,
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reasoning that "to effectively penalize an agency for vol un-
tarily decl assifying docunments woul d work m schief by creat-
ing an incentive agai nst disclosure.” Pub. Ctizen v. Dep't of
State, 11 F.3d 198, 203 (D.C. Gr. 1993) (internal quotation
marks and citation omtted). That principle applies here as
wel | .

Public G tizen next clainms that the governnent's decl ara-
tions are insufficient to denonstrate that the information
wi t hhel d had never been previously rel eased because the
declarants did not rely on "personal know edge."” Appellant's
Qpening Br. at 39. This argunment rests on a m sunder st and-
ing of the burden of production. Although it is true that
under certain circunstances, previously rel eased information
"cannot be withheld under exenption[ ] one," we have nade
clear that "a plaintiff asserting a claimof prior disclosure
nmust bear the initial burden of pointing to specific infornma-
tion in the public domain that appears to duplicate that being
withheld." Afshar v. Dep't of State, 702 F.2d 1125, 1129 (D.C
Cr. 1983). "This is so," we have expl ai ned, "because the task
of proving the negative, that the informati on has not been
reveal ed, might require the government to undertake an
exhaustive, potentially limtless, search.”" Davis v. Dep't of
Justice, 968 F.2d 1276, 1279 (D.C. Cr. 1992). Public Ctizen
points to no "specific information in the public domain" that
m ght "duplicate that being withheld.” Afshar, 702 F.2d at
1130. Instead, it argues that if researchers had requested
t he docunents, Archives enpl oyees m ght have shown the
docunents to them Such specul ation neither satisfies Public
Citizen's burden of production, cf. Cottone v. Reno, 193 F.3d
550, 554 (D.C. Cir. 1999) (plaintiff met burden by denonstrat-
ing that audi o tapes containing information had been "aired
publicly in open court"), nor denonstrates that the district
court's denial of the organization's request for further discov-
ery amounted to an abuse of discretion, see Wite, 909 F.2d at
517.

V.

In sum we conclude that (1) the cut-off policy is a proce-
dural rule properly promul gated w thout notice and coment,
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(2) Public Citizen's McGehee challenges to the cut-off policy
generally and as applied to its June request are ripe, (3) the
cut-off policy is unreasonable both generally and as applied to
Public Gtizen's June request and (4) the Departnent and
Archives properly withheld material pursuant to FO A s na-
tional security exenption. Thus, we affirmin part, reverse in
part, and remand to the district court for further proceedi ngs
consi stent with this opinion.

So ordered.
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